Silent Witnesses - AAC and legal capacity
Short Abstract
Court cases involving people actually using communication aids are rare, and
protocols to govern their use are generally absent. While many jurisdictions
have a standard protocol for the employment of sign language interpreters,
there is no such standard for the use of AAC -- partly because the discipline is
relatively new, and partly because AAC takes many forms.
This lack of standards leaves far too much depending on the opinions of
individual judges, who are unlikely to have any understanding of the field and
may share common and longstanding societal prejudices against people
without speech.
Within the past few years, for example, two judges in two criminal jury trials in
two different jurisdictions made diametrically opposite findings about the use
of low-tech eye-gaze for people with minimal speech.
In each case the potential witness was an adult male diagnosed as having
cerebral palsy with athetoid movements. In the first case the witness was
permitted to use an E-tran eyepointing board with word completion protocols;
in the second the court refused to entertain any use of eye-gaze, on the
ground that it was subjective.
Expert witnesses can be called to explicate AAC methods, but contested
hearings are unlikely to clarify any existing confusion in the minds of the
officials concerned. Hard cases make bad law, and lawyers are not the
obvious choice to lay down what is best practice in AAC.
ISAAC should lend its resources to the development of a legal best practice
position statement.
Long abstract
Court cases involving people actually using communication aids are rare, and
protocols to govern their use are generally absent. While many jurisdictions
have a standard protocol for the employment of sign language interpreters,
there is no such standard for the use of AAC -- partly because the discipline of
AAC is relatively new, and partly because AAC takes many forms.
This lack of standards leaves far too much depending on the opinions of
individual judges, who are unlikely to have any understanding of the field and
are quite likely to share common and longstanding societal prejudices against
people without speech.
Within the past few years, for example, two judges in two criminal jury trials in
two different jurisdictions made diametrically opposite findings about the use
of low-tech eye-gaze with people with minimal speech.
In each case the potential witness was an adult male diagnosed as having
cerebral palsy with athetoid movements. In the first case the witness was
permitted to use an E-tran eyepointing board with word completion protocols;
in the second the court refused to entertain any use of eye-gaze, on the
ground that it was subjective.
In Case One an expert witness testified in court before the judge and jury and
demonstrated the use of an E-tran eye-pointing board for spelling messages.
She explained how slow the process was, and how desirable it was for the
user's communication partners to complete obvious words. The prosecution

and defence lawyers not only accepted this but also allowed the E-tran user to
have a supplementary board containing necessary words and phrases. The
E-tran user went on to testify for the prosecution for many days with the
assistance of independent communication partners who held up his board,
and spoke each letter, word and sentence for the jury and the court transcript.
He was subject to crossexamination in the usual way.
In the second case the AAC user was an important witness for the defence.
Before the jury was empanelled the judge refused to entertain any use of eyegaze, on the ground that it was subjective. The judge made this ruling without
observing the prospective witness and despite being provided with information
about Case One by an expert witness. The judge gave the AAC user three
days to develop a non-eye-gaze AAC strategy. With great difficulty he was
able to use his hands to point to widely spaced items such as Yes and No,
and cards displaying words and letters, held at his eye level because of head
control issues. The judge rejected this strategy on the ground that the targets
were held, and refused to allow the potential witness any time to trial
appropriate mounts. The expert witness was directed to say nothing to the
jury about the attempts to enable the witness to communicate or the
restrictions imposed by the judge. The jury was consequently left believing
that the witness was totally unable to communicate.
Particular legal problems occur when, as in the second case, AAC is brought
up in the context of determining legal capacity. The law presents us with a
number of circumstances where there is a need to determine a person’s legal
capacity; whether, for example, they are capable of being prosecuted for an
offence, or of defending themselves in court, or of consenting to a contract or
a physical contact (bearing in mind that almost any physical contact without
consent constitutes an assault)
The legal test of capacity is whether the person is capable of forming an
intention to enter into the relationship in question. This in practice tends to
reduce itself to an estimate of their intellectual capacity, which is in many
cases closely linked to the person’s communication.
There are a number of legal cases where people who have been at one
period assessed as being intellectually disabled were after receiving AAC able
to demonstrate full capacity, and a number of other cases in which people
who were reported to have communicated through AAC were found not to
have done so, or not to have demonstrated full capacity.
The intrinsic legal problem in dealing with people with communication
handicaps is to define the circumstances in which a person with no
communication, or whose communication is disputed, should bring into effect
procedures designed to test their communication, given that their lack of
uncontested communication leaves them unable to initiate such procedures
for themselves.
Issues of communication are in practice overlaid on formal or informal
structures of guardianship. People whose communication is absent or
insecure are generally under the control of others, at least to the extent that
their carers can restrict their interactions with third parties. Someone whose
access to communication therapists is restricted may find difficulties in
developing, demonstrating or maintaining communication skills.

Even where expert witnesses are called on to explicate AAC methods,
contested hearings may be expected to add to any existing confusion in the
minds of the officials concerned. Hard cases make bad law, and lawyers are
not the obvious choice to lay down what is best practice in AAC.
The basic procedures of AAC are surprisingly ill-defined, and it is not easy to
point to an authoritative statement of, for example, the circumstances in which
particular eye-gaze solutions are appropriate and what their protocols should
be. Nothing short of a clear statement is capable of providing certainty in
these disputes.
ISAAC has a role to play in bringing together people – users, therapists and
carers - with experience in these circumstances, and should lend its
resources to the development of a legal best practice position statement.
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